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CARL CARPENTER and

CHINH Q. LE, DIRECTOR,

NEW JERSEY DIVISION ON CIVIL
RIGHTS,

Complainants,
V. FINDING OF PROBABLE CAUSE

CBM and VINCENT MILIO, SUPERVISOR,
INDIVIDUALLY,

Respondents.
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Consistent with a Verified Complaint filed on September 15, 2008, the above-named
respondents have been charged with unlawful discrimination within the meaning of the New Jersey
Law Against Discrimination (N.J.S.A. 10:5-1, et seq.) and specifically within the meaning of N.J.S.A.
10:5-12 (a) and (d) because of race and reprisal.

Chinh Q. Le is the Director of the New Jersey Division on Civil Rights and, in the public
interest, has intervened as a Complainant in this matter pursuant to N.J.A.C. 13:4-2.2(e).

SUMMARY OF COMPLAINT

Complainant alleged that Respondents subjected him to a racially hostile work environment
and discharged him from his position as carpenter because of his race (Black) and reprisal. To
support his claim, Complainant alleged that Respondent Vincent Milio, who was a supervisor, kept
referring to him at work as “shop boy” and calling him “nigger.” Complainant alleged that on July
18, 2008, he complained about this to Respondent CBM’s general manager, Vincent
Gianfrancesco. Complainant alleged that he was discharged on August 14, 2008, and that
Respondent told him he was being discharged for doing a job incorrectly. Complainant denied that
he did a job incorrectly and alleged that he was discharged in retaliation for complaining about
racial harassment.

SUMMARY OF RESPONSE

Respondents denied discriminating against Complainant for any unlawful reason including
race and reprisal. Respondent CBM stated that it discharged Complainant for violation of its
attendance policy, asserting that Complainant received three warnings for failing to report to work
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without calling to report his absence. Respondent CBM admitted that Complainant reported racial
harassment, but asserted that Complainant later agreed that Respondent Milio did not make any
racial remarks.

Respondent Milio, in a separate answer to the complaint, denied calling Complainant
“nigger.” RespondentMlllostatedthatono i he referredtoboth Complainant and himself
as “just shop boys.” Respondent Milio sta '
he grouted walls on a job. He s
Gianfrancesco that “he was dlS
to take an extra night

ant residesin Phlladelphla Phlladelphla County, Pennsylvanla Respondenthlred
| )ecember10 2007, asacarpente On August14 2008, Respondent discharged

on Civil nghts and, in the public
ttoNJAC 13:4-2.2 (e).

}'on one occas f«;Mllio"made a sarcastic remark about
Complainant being unable to wipe the brown color off his face.

On July 14, 2009, the assigned investigator interviewed one of Respondent CBM's foremen,
Robert Simmons. Simmons, who is Caucasian, was hired by Respondent in December 2007, and
was still employed by Respondent CBM at the time of the interview. Simmons stated that he was
present on two occasions when Respondent Milio made racial remarks directly to Complainant. He
stated that on one occasion, he and Complainant were carrying a table and Respondent Milio said
to Complainant, “wipe that brown shit off your face. Oh, you can’t.” Simmons said that later, maybe
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that same evening, Respondent Milio made another racially derogatory remark. Simmons stated
that he could not recall that remark. Simmons said that in or around July 2008, he and Respondent
Milio were in the offlce and Milio said to him, “/ called Carl a nigger in front of him.”

On August 13, 2009, the investigator interviewed Cyrus Gordon. Gordon, who is Black,
stated that he was employed by Respondent CBM;as a superwsor/foreman from in or around
January 2008, until in or around A it hen he resi

lained that on or about July 186,
o Larry Levy, President of Respon tnt CBM about Milio’s racial

esco who was also at the Fact Finding Conference, agreed th omplaunant
came to his office ‘upset, and that he told Complainant that he would handle the situation.
Responden cBM submitted to the Division two undated typed notes regarding Complamant s report
of racial harassment. One, entitlied “Meeting with Carl Carpenterr appears to have been wntten by
Glanfrancesco and indicated that he called a |

uls pened at the meetmg The note does not give
any detalls or'explanatlon of Complalnant sallega Qns of racial harassment, but merely states that
Complamant expressed how he felt worklng for M o, that Milio answered the accusatlons and that

interjected at that meeting,

would remain employed byR
Complainant whether he was (o] ‘
because it was a good job. Compfa!nant state
hugged each other.

Approximately one month after the above meeting, Complainant was discharged. Although
the verified complaint in this matter alleged that Respondent told Complainant that he was being
discharged because of work performance, Respondent gave a different reason for Complainant’s
discharge. In its answer to the verified complaint and at the Division’s Fact Finding Conference,
Respondent CBM stated that Complainant was discharged for violating Respondent’s attendance
policy, based on three incidents of “no call/no show.” Respondent submitted to the Division three
disciplinary action notices from Complainant’s personnel file, for absences on June 29, July 27, and
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August 12, 2008. Complainant denied ever being a “no call/no show,” and further denied ever
receiving the disciplinary notices submitted to the Division by Respondent CBM. Although the
notices have a signature line for the employee, Complainant’s signature was not on any of the
notices.

inant asserted that he had never received
hat Respondent had created the
Division’s investigation could

At the Division’s Fact Finding Confe
the warning notices Responden (
documents after wrongfully ter
not conflrm whether Resp '

some inconsistent da ade them at least questlonablew
that he consistentl / follo 3d espondent’s procedures for calling i

rhplamant was dis
ng a job Compla
he was dlsappomted with th

him and
for‘the prOJect

Paramus, |
he learned

ny cigareite breaks, *’f‘and ir
inant demed that he faile

particular wall. Gor&o‘n_; said
employees who did not perform:

Further investigation reveal
information regarding the reasons for yees’ separation from employment.
In response to the Division’s information request, Respondent CBM claimed that it discharged eight
employees for the same reason as Complainant: “no call/no show.” The Division investigator
interviewed three of these individuals: Joseph A. Previch, Mike Dolan, and Jack Kratzer. Each of
these former employees denied being discharged for being “no call/no show.” Previch stated that
he resigned. Dolan stated he was laid off due to lack of work. Kratzer stated that he was
discharged because he told Respondent Milio that he could not go on a road trip, as he could not
arrange for child care on such short notice.
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In addition, Respondent CBM advised the Division that Respondent Milio was let go due to
lack of work. In an interview with the Division investigator, however, Milio stated that Respondent
CBM told him that he was being discharged because of Complainant’s racial harassment complaint,
and never mentioned anything about lack of work in relation to his discharge.

The Division’s investigation also disclo:

O ( spondent’s written policy on harassment
did not clearly inform its employees oft ‘ raci

porting harassment
-Moreover, the
it outlined for
X ant's allegatlons ina
confidential mal er but instead called Complalnant to directly confront the ’person he accused of
racial harassme and did soin a meeting with three other members of Responde ;simanagement

ANALYSl§f

At the conclusion of the investigation, th ,
whether ° probable cause” exists to credit a complainant’s allegatlon of dlscnmlnatlon
cause has been described under the New Jersey Law Agalnst Discrimination (LAD) as a reasonable
ground for suspicion supported by facts and ¢
person to believe that the law was violated and that the matter should proceed to :heanng Frank v.
lvy Club, 228 N.J. Super. 40,56 (App. Div.1988), ‘revd on other grounds, 120 N.J. 73(1990) cert.
den., 111S.C . A finding of probable cause is not an adjudication on the m t, rather, an

“initial culling- r eby the Division makes a preliminary- deter“_ ;,of whether
further D|V|S|on prague v. Glassbo ro State College, 1 ‘
N.J. Super. r.at 56.

king thls decmon
ufﬂcuent evidence

would find that his work environment usive. In addition to Complainant’s
own evidence, the Division’s investigation dlsclosedzcorroboratlng evidence from two of Respondent
CBM’s foremen, Cyrus Gordon and Robert Simmons, to support Complainant’s allegations that Milio
subjected him to racial harassment. The investigation further disclosed that Respondent CBM failed
to take prompt, effective remedial action once it knew or should have known of the racially hostile
work environment. As Respondent Milio was Complainant’s supervisor, Respondent CBM is liable
for Milio’s unlawful conduct. Moreover, Respondent CBM failed to implement or disseminate
effective policies and procedures to prevent and eliminate racial harassment, failed to provide
effective procedures for its employees to report such harassment, and failed to properly investigate
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and remedy Complainant’s report of racial harassment.

The investigation further disclosed that, several weeks after Complainant reported the racial
harassment, Respondent CBM discharged him. The reason articulated by Respondent CBM for
discharging Complainant differed from the reason articulated by Respondent Milio. The
investigation disclosed evidence to contradict both articulated reasons, and the evidence gathered
supported Complainant’s posmon th es ‘ndent arttculated reasons for his dlscharge were

; racially hostile
orting his racial

held ndnwdually liable for his own conduc
te employee, and in retaliating against Compl

Respondent Milio can
commentstoasub di
harassment. .

FINDING o ' P,ROBABLE CAUSE

It is, therefore determmed and found that Probable Cause éigjsts to credit the egations of

the complalnt
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CARL CARPENTER, AMENDED VERIFIED COMPLAINT
COMPLAINANT,
Received and Recorded

Date:

Department of Law and Public Safety
Division on Civil Rights

-VS§-

C.B.M., AND VINCENT MILIO,
SUPERVISOR, INDIVIDUALLY,

RESPONDENTS.

I, Chinh Q. Le, Esq., Director of the New Jersey Division on Civil Rights, hereby
intervene as a Complainant in the above referenced matter pursuant to N. J. A. C. 13:4-2.2 (e)
and hereby amend the caption of the Verified Complainant, received and filed on September 15,
2008, to read as follows:

CARL CARPENTER, AND
CHINH Q. LE, ESQ, DIRECTOR
DIVISION ON CIVIL RIGHTS,

COMPLAINANTS,
-VS-

C.B.M., AND VINCENT MILIO,
SUPERVISOR, INDIVIDUALLY,

RESPONDENTS. %N\Q
.

CHINH Q. LE, ESQ., CTOR
DIVISION ON CIVIL S

Sworn to and subscribed before me

on this day of, lemiey 20009.

NOTARY PUBLIC OF NEW(ERSEY

LEONA DRAUGHN
NOTARY PUBLIC OF NEW JERSEY
My Commiesion Exoires 11/01/2012



